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THE SUPERIOR COURT OF CALIFORNIA
 COUNTY OF ALAMEDA-UNLIMITED JURISDICTION 

	KRISTEN H. NIESAR,


Plaintiff,

vs.

ZANTAZ, a California Corporation, YOUNG SU HA, ATHENA VENTURE FUND, II, L.P, ATHENA ENTREPRENEURS FUND, II, L.P, ROLAND van der MEER, COMMUNICATIONS VENTURES III, L.P., COMMUNICATIONS VENTURES III, CEO & ENTREPRENEURS’ FUND, L.P., MARC S. GELLER, G.C. TECHNOLOGY FUND, L. P., DAN TOMPKINS, NOVUS VENTURES, L.P., NOVUS VENTURES II, L.P., ALEXANDER RHEA, PYRAMID TECHNOLOGY VENTURES I, L.P., CURTIS MYERS, RED ROCK VENTURES II, L.P., PERSIST, INC., and Does 1 through 20, inclusive,

 
Defendants.      
	)

)

)

)

)

)

)

)

)

)

)

)

)
))
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
	Case No. RG03128636
DECLARATION OF GERALD V. NIESAR IN OPOSITION OF DEFENDANT’S MOTION FOR ORDER REQUIRING PLAINTIFF TO FURNISH BOND
Date: April 26, 2004
Time: 2:00 p.m.

Dept: 31




I Gerald V. Niesar declare as follows:

1.  I have personal knowledge of the facts set forth in the declaration, and if called as a witness, could and would competently testify as set forth below.

2. Once I heard that the Zantaz, Inc. (the Company) was proposing a new round of equity financing in early 2002, on April 19, 2002 I sent a letter to Mr. Hanford Chiu, the Company’s CFO, informing him of recent sales of Common Stock at prices between $10 and $15 per share.  I also advised Mr. Chiu that there were other investors interested in purchasing stock in that price range and that I would be happy to supply names of interested investors.  I never received a reply from Mr. Chiu or any other person at the Company.  A copy of that letter is attached as Exhibit A.

3. On Tuesday, April 18, 2002, Ralph Mele, then Chairman of the Board of the Company, sent an email to William E. Bankert describing the proposed terms of the Series E Financing round.  A true and correct copy of that email is attached to this declaration as Exhibit B.

4. On August 20, 2002, in response to an invitation from Frank Siskowski, then CFO of the Company, I attended a meeting at the Company to discuss the recent Serious E Offering.  Present at the meeting were Paul Bessette, my law partner, William E. Bankert, the Company’s founder, Frank Siskowski, Steve King, the Company’s president and CEO, and Company employee Holly McMahon (the “August 2002 Meeting”).

5. At the August 2002 meeting I asked if we could have a copy of the Company’s Business Plan that was used in connection with solicitation of investors for the Series E Round.  Mr. Siskowski said that the Company had not prepared or used a business plan or other formal offering documents in the Offering.  He further said that the Company had used only a “PowerPoint presentation” that provided “thumbnail sketch” information.  Mr. Siskowski said words to the effect: “If a prospective investor requested additional information in its due diligence investigation, we would supply information in response to that request.”

6. At the August 2002 meeting I asked Mr. Siskowski and Mr. King who, and what organizations, had been approached to invest in the Series E offering.  Their response was that they had talked to “a group in San Jose” but there was no interest.  I asked who else had been approached and the reply was that there were others “but I can’t remember who they were.”

7. At the August 2002 meeting, I asked Mr. Siskowski and Mr. King whether there had been any attempt to sell the Company to one of its strategic partners, e.g. IBM, or an industry-compatible established company.  Mr. King said words to the effect: “We talked to Iron Mountain, but the number was too low.”  They did not say that any attempt had been made to reach decision-level persons at any major potential acquirer.

8. At the August 2002 meeting, we asked Mr. King and Mr. Siskowski generally what steps had been taken to sell the Series E securities at the best price.  Mr. King replied to the effect: "Mr. Mele and I went to investors but were unable to find investors interested in the Company.”  They did not say that they had spoken to more than one or two individuals or “groups” using their “PowerPoint ‘thumbnail’ presentation.”  They did not give any indication that either of them, or anyone else at the Company, had consulted with or engaged independent legal counsel or investment counsel to advise regarding the fairness of the offering.  They did not say they had attempted to obtain a commercial bank or any other type of loan with an equity kicker.  Further, there was no indication that any independent investment banker or financial consultant had even been considered as a resource in determining the appropriateness of the offering price and/or the likelihood of investors who might be interested in purchasing the Series E securities at a price more favorable to the Company.
9. I have been a stockholder of Zantaz since 1997.

10. I am familiar with both the Series D and the Series E rounds of financing. The Series D was at a price of $8.00 a share. After the Series D round I received reports from Zantaz that its business was increasing and was approaching break even. 
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct of my own personal knowledge and that this declaration is executed this 9th day of April 2004 at San Francisco, California.
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