
DECLARATION OF GERALD V. NIESAR IN OPPOSITION TO


DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT

I, Gerald V. Niesar declare as follows:

1. I am a member of The State Bar of California and am now and have been since___, a shareholder of Zantaz, Inc. In such capacity I have regularly received Zantaz management’s reports and other communications to shareholders.In _____ 2004 I filed a declaration in this action in opposituion Defendant’s Motion for Order Requiring Plaintiff to Furnish Bond.  I make this declaration in opposition to Defendants’ motions for summary judgment.

 2. On or about January 6, 2003, I received a letter from Zantaz of that date signed by Steven R. King, its President and CEO which stated among other things”



During the latter half of 2002, we were also successful 



an signing a significant contract with the Department of



Interior to provide  it with data restoration and digital 



archiving services.

2. The following summarizes financial information taken from Zantaz audit reports and reports to shareholders and is true and correct:




[insert Gerry’s table in memo of May 13, 2004]

3. The Report of Zantaz’ Special Litigation Committee states on page 27 that at a Zantaz Board of Directors’ meeting on March 26, 2002, during a discussion of a potential preferred stock financing at a price substantially lower than the sales price of the Company’s Series D Preferred Stock, Zantaz’ counsel recommended, among other things, that Zantaz (1) create a record of the number of new investors contacted; (2) create a record of other alternative sources of financing considered. At the August,2002, meeting referred to in the Report at pages 44-45 no such records were shown to me and the other shareholders present. The Report apparently did not investigate why the required records were not kept, but it suggests to me that the reason no records were created is that no new investors were contacted and no alternative sources of financing were considered.

4. In my earlier declaration I referred to the August 20, 2002. meeting referred to in the Report at pages 44-45. In that declaration I mentioned that in reply to my inquiry regarding attempts to sell Zantaz, Mr. King said words the effect: “We talked to Iron Mountain, but the number was too low.”  Mr. Bankert’s declaration states that Iron Mountain’s expressed an interest in buying Zantaz for around $150 million, almost ten times Defendants’ valuation of Zantaz for the E down round of stock sales. The Report does not mention why they did not follow up on this lead, also suggesting that perhaps they did, and there was no explanation. 

5. In my earlier declaration in referring to the August 20, 2002 meeting I stated that I had asked to have a copy of the Company’s Business Plan that was used in connection with solicitation of investors for the Series E Round, and was informed that none had been prepared. Again, although the Report discusses this meeting, it does not follow up on this lead. Inasmuch as the failure to prepare customary solicitation documents  suggests that the Zantaz Directors always intended self dealing, this lead should have been followed by the SLC.

6. In my earlier declaration in referring to the August 20, 2002, meeting I stated that the Zantaz officials did not indicate that they had consulted independent legal counsel or investment cousel to advise regarding the fairness of the offering or that they had sought commercial bank financing with a equity kicker. The Report’s indirect follow up seems to be that Zantaz had inadequate cash to seek outside advice; page 41, note 29.  In view of the availability of investment banking firms on a commission basis and Zantaz’ awareness of this impending problem from at least 2000 when Defendant Directors invested and cash was available, it would seem that further investigation by the SLC  was required.

7. Under the heading, “Market Valuation” at page 41, note 28, the Report states:

By July, 2002, the Company projected revenue for 2002 would be approximately $8 million. However, Zantaz’s actual revenue in 2002 was just over $5 million.

The Report does not give the source for these figures, and it can be misleading when discussing Zantaz’ “revenue” because Zantaz frequently received cash payments that had to be deferred for accounting purposes. Thus, the auditor’s report for Zantaz in 2002 shows revenues of $5.344 million and “deferred revenues” of $2.950 million, or total reveues of  $ 8.294 million, thus meeting what the Report states the Company projected. This suggests the SLC’s investigation should have included Zantaz’ auditors.




[Gerry, be sure these figures are right] 

8. The July 1, 2002, letter to shareholders referred to in the Report at page 36, note 22 valued Zantaz at $48 million, three times the value used in the Series E sales to the Directors. Also the Directors had proposed a public offering in____

at $_____ a share. The Auditors’ Report dated April 4, 2003, shows that in conection with Zantaz loans the Company had issued the lender warrants to purchase 22,750 shares of the Company’s Series D preferred stock at a price of $8.00 per share. The warrants (charged to interest expense) were valued at $71,416. The Report does not show how these transactions were used by the investment committee of King and Mele to increase the price of the Series E sales to the Directors.

9. In my previous declaration I attached a copy of Ralph Mele’s email to Bill Bankert of April 18, 2002, wherein he states:



[quote last sentence]

Inasmuch as this appears to reflect on Mele’s independence, a crucial issue, in my opinion it should have been investigated by the SLC. 

10. The Report states that in early to mid-2001 Zantaz was dependent on one customer. Zantaz quarterly report dated April 11, 2001, states:




[quote , see Diamond’s email of June 1, 2005]

11. The Report states at page 20:


According to Gerald Niesar, Mr. Bankert,s personal counsel, 

Mr. Bankert sold his stock for estate planning purposes.

This is not true, although it does not appear to be material.  Mr. Bamkert sold his stock for iving expenses and to finance another venture.

12. The Report states at page 21. [THIS PAGE NUMBER IS WRONG]


Iron Mountain was not interested in investing in Zantaz.

As stated above this is somewhat misleading as Iron Mountain was interested in purchasing Zantaz as stated by Messrs. King and Bankert.

13. The Report states at page 40, note 27: 

Despite repeated attempts by Mr. Mele to follow up on Messrs. Niesar and Bankert’s assertions [investors willing to buy at $10. per share], they never provided Mr. Mele with the names of such investors. 

This is misleading at best. Although, I had written to Zantaz, as acknowledged in the Report, that Mr. Bankert knew of such investors, I never received any response from Zantaz or any communication at all on this subject from Mr. Mele. 

14. The Report acknowledges at page 43 that it had not received shareholder consents to comply with Section 310(a)(1) of California General Corporation Law, it asserts:


However, the Company did receive shareholder consents from a 


sufficient number of common shareholders to obtain the consent


of the holders of a majority of the common shares.

This, too, is misleading. The Report does not contend, nor in my opinion could it, that a majority of the common shares could authorize the kind of insider self dealing asserted in this action and if it did, there would be a serious problem of full disclosure as is evident by  my declaration and the other opposition documents filed herein. 

15. The Report states at page 52:


 However, the Series F round of financing was even more dilutive


 than the Series E round of financing.

Although it is probably immaterial, there is no explanation of why this is true as it was at $____ per share.


I declare under penalty of perjury etc.    

